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even though the Department is saying, well, you
know, we see the guideline, but we are being
held by Title 18 in order to follow it, and we
are going to go to the Board of Variances, the
Board of Variances is held by its own standard
of what —-- what does require a variance.

And -- and on top of all of that, the
analysis of design also raises the —-- the issue
of health and safety. And where Public Works is
looking at their standards as being directly
derived for standards of safety, when an
accident happens or if there's a lawsuit, and
they are asked, you know, is this —-- you know,
is this road built to standard, they are in
litigation, they're —-- if they can go back and
say, oh, well, we built —- we did build it to
national standards, or we did build it to, you
know, a certain standard that was based on
safety standards, they are -- they are a lot
safer in litigation.

Whereas, when we are looking at
standards that are promulgated by the
commission, which a lot of times are relying on
aesthetics and not based on a study done for

safety issues, 1t does put the Department at
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1 a —— at a loss if —— if they are looking at

2 certain types of litigation.

3 So I think that's —- that's the concern
4 that I can see coming out of the conflict in

5 that sense.

6 So I think that if it were to be put in
7 both Title 18 and Title 19, that would give the
8 Department a little bit —-- a little more

9 breathing room or -- or a little feeling of
10 comfort that that's -- that's where they need to
11 look at drawing the line of what standard that
12 they are going to build a certain road to or a
13 certain right-of-way or that -- or a certain
14 sidewalk.

15 CHAIR TAVARES: Okay. Thank you for that

16 explanation.

17 May I ask the Planning Department, when
18 these design guidelines and ——- now we are

19 calling them design guidelines and standards.
20 When they go through the process for

21 approval or adoption by the Planning

22 Commissions, are the Departments all afforded
23 the opportunity to comment on the guidelines

24 that are being presented to the Planning

25 Commissions?
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MR. ALUETA: Yes. Normally —-— excuse me —— as you

have seen in the past with some of the other
standards that have been coming forward, that
your typical objections will come from the

Department of Public Works and the Fire

Department whenever -- and police, yeah.
But -- and I think that issues that we
see from the —-- from the Planning Department

side is that you will have an applicant design
to our ——- our design guidelines. The Department
recommends approval for it. Commission likes
when they see. And they know -— and they end up
having to get a variance from the -- and -- and
that's weird because —-- because, you know, we
approve it. You know, you are granted B-CT
approval, or whatever. But then they would have
to get a variance from the Public Works for the
standards. And that's —-- it's a little onerous
for them to go through that process.

And as indicated by Corp. Counsel, the
standards for granting a variance is a little --
is different. So -- and I think that's where we
run into the problems.

And that's why I think —-—- I probably

agree with, you know, Corp. Counsel that
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something needs to be done as far as making a
reference to our design guidelines so they have
some kind of force of law that not only, you
know, we recognize it, but also Public Works
recognizes it. Because they have indicated
before, you know, that we don't —-- that's a
design guideline. We are going to enforce --
our Code is Title 18 and 16, and that's where
their purview is.

And that's -- and if I was in their
shoes, I would do the same thing because 1f my
responsibility was 18 and 16, I would Jjust focus
on that and not worry about what Title 19,
because that's Planning.

CHAIR TAVARES: To refresh our memory, what it
Title 167
MR. ALUETA: Part —-- part of the Building Code.
CHAIR TAVARES: Oh, the Building Code.
MR. ALUETA: Yeah. I think 18 something.
CHAIR TAVARES: Okay. Thank you. Thank you. Thank
you for your comments.

Mr. Hokama, and then I will come back.

COUNCILMEMBER HOKAMA: I don't have a problem 1if,
under Section .060, Chair, we just state design

standards, instead of guidelines and standards.
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I don't have a problem.

And why I —— I still believe at this
point in time where we are with this category
maturing, I see the Council as setting the
standard, the policy. I see the Planning
Commission as helping the Department implement
our policy. I am not comfortable right now, the
way things have been going on, to allow the
commission to set the policy and the standard.
I want it with the weight and authority of the
Council. That's my position.

CHAIR TAVARES: Okay.

COUNCILMEMBER HOKAMA: Thank you, Chair.

CHAIR TAVARES: Okay. Ms. Anderson, followed by
Ms. Johnson.

COUNCILMEMBER ANDERSON: I was just wondering 1if
Mr. Hokama would share with us a couple of the
instances on Lanai where there's been a
conflict, just, you know, to get in our minds
where this 1is causing problems. If he would be
willing to share a couple of examples,
because. ..

COUNCILMEMBER HOKAMA: Well, I can tell you one —--
oh, I am sorry.

CHAIR TAVARES: No, go ahead, Mr. Hokama.
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COUNCILMEMBER HOKAMA: I am sorry.

I would say maybe for our community, one
of the most recent ones was the —— a small
private entity that has commercial property by
our community post office. I think they had a
concern regarding the on-street parking
requirements.

You look at our design guidelines,
support from the general community. The
business community supported the request.

After Department analysis, particularly
Public Works, the Board of Variance took a very
narrow view and denied, based, as I understood
it, a guideline versus the subdivision or the
County Code chapter standing by ordinance, and
that the Board, you know, chose to, in their
wisdom, choose to deny the variance request.

And yet, it would fit under our design
guidelines. It is what the testimony supported.
It's what the community wanted. And yet, you
know, which also have helped me provide
additional competition, although on a smaller
scale, for our one major commercial property
lessor, but have given our people another

choice.
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Now, we are back in the same box with no
choice. The project is not going forward. And
I have now one less opportunity for people to
have another lessor to consider renting from
commercial space on our island.

CHAIR TAVARES: Okay. Is that a good example for
you?

COUNCILMEMBER ANDERSON: Yeah, thank you very much.

CHAIR TAVARES: Thank you.

Ms. Johnson.

COUNCILMEMBER JOHNSON: With regard to -- I know it's
fire that is one of the concerns. With regard
to Federal standards, let's say ADA compliance
or OSHA standards or Fire Code, where even the
materials that might be used, is there
established a minimum standard, or is that not
something that the Fire Department or other
Departments consider at this point in time? Is
it just all one standard?

MR. ALUETA: Every Department has their own different
standard or rule book that they are using. As
far as, I mean, the issues that we are coming up
with, I guess, from the design standpoint 1is
mostly dealing with roadway widths and, as

indicated, parking.
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For the most part, building material --
building materials, that can go either way. We
have found substitutions for the types of
materials that meet -- are better at fire
resistance or whatever to meet those kind of
standards.

I think it's mostly -- where we had
trouble also is renovations of existing
buildings. You may not have the height, may
not —— I mean, the ceiling height, within some
of these buildings or access. Normally, access
can be resolved, such as ADA. That's normally
not an issue.

Like I say, the big issue is always
going to be road-widening lots and parking. I
think that's the main issues.

And -- and along the lines of
what Mr. Giroux was saying about putting
language in that really gives, I guess, the
prevailing chapter, you know, where that chapter
would take precedence over the other one, what I
am wondering is if there was wording also added
in that said -- or at least that it met some
minimum health and safety standard.

So if you are going to use this, I
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1 guess, as a way to really deviate without going
2 to Board of Variances and Appeals, or even 1if

3 you did, is there a legal mechanism or 1s there
4 some caveat that we could include in the

5 language here that would at least allow them

6 that leeway so that it would stipulate there was
7 a minimum health or safety standard?

8 MR. ALUETA: 1In discussing it, I think we don't see
9 any of the design standards having a
10 health/safety issue.

11 COUNCILMEMBER JOHNSON: Okay.

12 MR. ALUETA: I mean, we —-- and we support

13 health/safety. I think it has to do more —-

14 design guide standards has to do more with, like
15 I say, building material, appropriate building
16 material, appropriate window material, color

17 scheme, roadway width, location of parking,

18 landscaping, you know, those types of issues.

19 And the conflict that we have has always
20 been, at least in my -- from what I have seen

21 before, has always been the roadways and

22 parking.

23 As far as building materials, you know,
24 there are lots of substitutions now for a —-

25 there are cost-effective substitutions that...
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COUNCILMEMBER JOHNSON: And I understand that, but...

MR. ALUETA: So I don't think -- you know, I don't —-
I don't want —— I don't know of any...

COUNCILMEMBER JOHNSON: I will give you an example.
A roadway width does become oftentimes an issue
of health and safety, particularly where fire
trucks are able to access specific areas, where
they have —— and I know we had it in Lahaina.
Although that may not be a really good example
of Business Country Town, some of our roadway
widths are an issue with regard to public health
and safety.

So what I am asking is if there's any
language, Madam Chair, that we could add into
this that at least would indicate that it does
meet some kind of minimum health and safety
standard to at least bolster the argument that
the raised by Mr. Giroux, which usually has to
do with the contention in court later on, that,
oh, well, because you're using design
guidelines, going above, let's say, Code -- I
don't want to have people get in a situation
where they are going to be subjected to some
kind of a legal challenge later on.

So that's just a thought. I don't know
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if it's applicable or not. Thank you.

CHAIR TAVARES: I don't think there's going to be any

design standard or guideline that 1s going to
require less than the minimum of any of the
codes. You know, if you are talking about road
widths, I mean, there is a certain road width
that is the standard that you can't -- you
shouldn't be going below because of the safety
factor on the -- on the fire —-- fire access or
fire apparatus access. So I don't think that
that part is going to be a problem.

It's when the urban standards for roads
and curbs, gutters, and sidewalks are applied to
rural areas 1is where we have a problem. And
that seems to be where the problem is here.

So I am thinking that the suggestion
that Mr. Giroux made about having a reference in
both Title 19 and 18 about conflicts with design
standards, that the design standards shall have
priority, or shall -- yeah, shall have priority
over the standard, I think will help to clarify
the standing of these design guidelines and
standards. One of the —- so we can —— we can
ask him to do that. That will help us.

The second one, I think that, you know,
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Mr. Hokama does bring up an excellent scenario
about the Council sets the policy. If we are
going to set the policy for these design
guidelines and standards or the guidelines —--—
besides, we are going to have to change the
titles of these things because they all say
design guidelines, and if we want them to be a
little meatier —- not meteor, falling out of the
sky, but meatier, as in beef -- beefier. I will
use that word. Beefier than anything else, then
we should change these titles to —- to standards
and take the word guidelines out of it, if it
will help the enforcement and implementation of
these.

I think probably, when we go through the
process, 1f you so desire that we are going to
adopt by resolution, that we change the titles
of all of these. 1It's going to take a little
bit of fixing title pages, Mr. Alueta, or
maybe -- I don't know what the ramifications
are.

Or we Jjust say that these titles
consider, you know —-- like Lanai City Community
Design Guidelines shall now be known as Lanai

City Community Design Standards. If we can do
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it that way rather than going through and
changing all of the documents wherever there's a
reference to a guideline in the document itself.

MS. WILLENBRINK: Madam Chair.

CHAIR TAVARES: Yes.

MS. WILLENBRINK: I just did a little search in the
Code, and "design guidelines" is throughout the
Code as a term of art.

CHAIR TAVARES: Yes.

MS. WILLENBRINK: It would need to be changed many
places.

CHAIR TAVARES: Right. Yeah. And we have always —--
design standards have been used -- I mean,
"design guidelines" have been the terminology
that everyone has used. So 1f we, for our
purposes here, just say we are going to say, as
a Council, making our ruling on this, that we
interpret or we are going to give them a title

that all these design guidelines are design

standards.
And with —- coupled with that, with what
Mr. Giroux is reporting about -- or recommending

to us about the conflicts between a design
standard and an existing Code, that the design

standards shall have precedence, and that way we
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can get some clarification.

You know, Members, this goes on all the
time, and I —- and I clearly remember one such
instance, that I will share with you, when the
County Fair was moved to the War Memorial
Complex that first year, then we had a lot of
discussions with the Fire Department about the
tents that were being used. And because the
Code says you must mark the exits in any tent,
even though the tent was open all around, we
still had to put exit signs so people would know
how to exit the tent in case of a fire.

So they are following a standard that
they are very comfortable with, and they have to
follow, and they would make no exceptions. We
didn't have to time to go to the BVA. But you
know, it gets to a point where you have to
follow something because it's there, and there
are no exceptions given to 1it, unless you go

through the BVA.

And these —- we got to remember that the
lot -- the majority of these -- or these codes
are written for the most severe cases. S0, you

know, we have got to, I think, do a lot more

adapting these national codes for our particular
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environment. And that really hasn't occurred.

And I think Mr. Miyamoto, from Public
Works, can also attest to that we have urban
designs standards for roads in Hawaii, and there
is a way that you can -- you can do rural road
standards, but the State Department of
Transportation has not looked at that yet.

I don't know if, Mr. Miyamoto, 1f you
are familiar with that or not.

We have the ability or the State has the
ability to ——- to promulgate those standards
for —- for our rural situations but just haven't
gotten around to it. So in the meantime, we are
stuck with the urban standards.

And yes, I don't blame the Departments
for falling back on the duly adopted standards.

So if we can help emphasize that our
policy is going to be to follow these community
standards as adopted by the Planning
Commissions, then I think -- or recommended for
adoption, and that the Council actually will
adopt those guidelines, we will talk with
Corp. Counsel about whether we can do a blanket
adoption of all of the existing guidelines or

not and try to proceed in that manner, if that's
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what this Committee would like.

Ms. Johnson.

COUNCILMEMBER JOHNSON: If you would also consider,
perhaps, within the definition, that we might be
able to achieve what you are trying to do by
just simply defining it and saying that for
purposes of this chapter, or throughout, design
guidelines shall be a standard that has the
force and effect of law, something to that
effect, that -- you know, so we don't to have go
changing 1it.

CHAIR TAVARES: Uh-huh, all over the place.

COUNCILMEMBER JOHNSON: All over, yes.

CHAIR TAVARES: Yeah. I think we will take that to
serious consideration. But we know —-—- we know
what end we want to achieve, and it's getting us
to that end. Thank you.

Mr. Hokama.

COUNCILMEMBER HOKAMA: Chair, thank you.

And you know, I really appreciate the -—-
the Members' comments this afternoon on this
specific area that I have been receiving
heartburn in the last few months.

But on page 23, Madam Chair, of our

Charter, and when you look under Boards of
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1 Variance and Appeals, in our own Charter
2 language, it's very clear, and —- and I made a
3 comment about the Board of Variance and Appeals.

4 To those Members, I can understand how they

5 arrived at their hard decision. I don't

6 consider that the right decision, but our

7 Charter is specific, Madam Chair, in that it 1is
8 directed to the Board that it herein determine
9 applications for variances from the strict

10 application of any zoning subdivision or

11 building ordinances.
12 And it is very clear in our Charter
13 language. They wanted it very narrow and black
14 and white, and that's why we have the language,
15 strict application of the law. And while they
16 may have made decisions regarding Lanail within
17 the strict application, for our community, it
18 still wasn't the right decision.

19 CHAIR TAVARES: Right.

20 COUNCILMEMBER HOKAMA: And so I just share that —-

21 that I am just trying to put the design

22 standards, as I am going to start calling it, in
23 the proper order of the structure so that when
24 it goes up against a variance process or another
25 ordinance, attorneys won't say, well, not equal
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1 standing.

2 And again, I understand Ms. Johnson's

3 comment. But, you know, just the term

4 guideline, it's to guide us. Doesn't say you

5 have to follow it. Kind of just says we guiding
6 you along in this manner, so you know, kind of

7 prod -— it prods us to go in that direction. It
8 doesn't require us, that type of word, for me.

9 You know, when you have a guideline

10 versus a directive -- when you hear the word

11 directive, you know exactly what it means; you
12 are directed to do a specific thing. And maybe
13 we just need to use the right terms to get our
14 policies squared away, Chair.

15 CHAIR TAVARES: Okay. Thank you, Members.

16 I think, too, you know, this 1s sort
17 of —— 1t's a little bit sad, but when we are
18 looking at things, calling things design

19 guidelines, actually, I think, when you use a
20 term like guidelines, you are asking people to
21 be creative when they are doing plans or

22 whatever it is. The fact that now we need to
23 call it standards sort of puts people all back
24 in the box instead of letting people go beyond
25 the box.
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But hopefully, these standards will not
prohibit people from being creative and still
meeting the minimum requirements under law for
our communities, especially our small towns,
which is —-- that are the topic of our discussion
today.

So, Members, if —— if you have no
objections or no further comments, I will defer
this to the next time. We will work with
Corporation Counsel and our own staff to try to

frame those clauses for both Title 19 and 18.

ACTION: DEFER pending further

discussion.

CHAIR TAVARES: Mr. Giroux, if we are going to be
looking at both Title 19 and 18, will we need to
have Title 18 referred to us, or can this be
done as part of the work in -- in Title 19? Or
would that be a separate issue?

MR. GIROUX: I am —-- I am not sure how —-- as far as
the committees, the Title 18 would probably more
properly be addressed in —-

CHAIR TAVARES: Public Works.

MR. GIRQUX: —- Public Works Committee.

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



oY O b W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PC 10/02/06 98

CHAIR TAVARES: Mr. Pontanilla, are you willing to
take that part on?

COUNCILMEMBER PONTANILLA: Sure.

CHAIR TAVARES: Okay. All right. So we will —-- we
will work on it together and make sure that it
gets referred properly to —— to Mr. Pontanilla's
Public Works Committee. Thank you.

Mr. Hokama.
COUNCILMEMBER HOKAMA: Thank you for the —-- your
indulgence and the -- and the Committee Members.
I just have one thing I would ask you
and the Members to consider. Lanai is currently
going through, although it is from the major
landowner, a community process considering
revisions to our Lanai country town design
guidelines, which it currently is. And I just
ask for you and the Members to consider whether
or not, as how we have everything in our
ordinance regarding Project District amendments,
whether or not we would like to consider in this
proposed ordinance of yours, Chair, to state the
process of how to revise those standards, if I
still have the right sense of hearing the
Committee, of how we want to amend the standards

in the future, and whether we want to be clear
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in the process that the communities or someone
interested would need to follow to have an
amendment or a revision be processed.

CHAIR TAVARES: Okay.

COUNCILMEMBER HOKAMA: Thank you.

CHAIR TAVARES: That's a good point. Okay. Thank
you.

Any other comments?
Ms. Anderson.

COUNCILMEMBER ANDERSON: I just had one comment --
actually, two. I'm —- I kind of stole your copy
of the Paia-Haiku design guideline —-- country
town design guidelines. And there's an insert
here of a correction, and it's a pretty
important correction. So I don't think it's
such a bad idea to maybe reprint some of these,
Madam Chair, because this -- you know, I have
got my copy of this in my office, and I have
never seen this correction.

CHAIR TAVARES: Oh, okay.

MR. ALUETA: Madam Chair, that's my ——- that's my
personal copy, so I may not have the —-- rather
than grabbing -- wasting, throwing that away, I

just decided to keep it and Jjust have the

correction in it. Those are all my personal
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copies.

COUNCILMEMBER ANDERSON: You think -- you think the
correction 1s 1in here?

MR. ALUETA: I will double-check, but I assume so
when they reprinted the books.

COUNCILMEMBER ANDERSON: I don't think so because I
just read this design guideline not too long
ago, and this was not in it. This 1s January
'89 that this was printed.

But my -- my suggestion was going to be
maybe we should look at, instead of guidelines,
maybe design directives and standards, might be
a more descriptive word? So that people can't
say, well, it is just a guide.

Something to think about. Thank you,
Madam Chair.

CHAIR TAVARES: Okay. We will let the Planning
Department figure out what the titles of these
should be because we could also have, you know,
design concepts and standards. If we just want
to avoid using the word guideline because that
seems to be weird.

MR. ALUETA: Always been a problem.

CHAIR TAVARES: Yeah, I think so.

Okay. Members, anything further to
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1 discuss? Okay. We are getting close. We

2 are —— we are almest done, and each time we

3 refine this, it gets a little better, and all —-
4 the other corrections or revisions had to do

5 about the resolutions being adopted by Council,
6 so I don't think we need to do any more

7 discussion of that since we will bring this back
8 again.

9 Okay. With that, Members, any
10 announcements?
11 I want to thank Mr. Miyamoto for being
12 here. Did you have any comments you wanted to
13 offer us, since you are here?
14 Okay. He knows what he is going to be
15 coming up to. Good.
16 All right. Thank you very much,
17 Planning Department Director, and Mr. Alueta,
18 and our Corporation Counsel.
19 This meeting is adjourned. (Gavel.)

20 ADJOURN: 3:50 p.m.
21
22
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24
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